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No. 11,098 


United States 
Circuit Court of Appeals 


For the Ninth Circuit 


STELLA WHEELER BisHop, 
Petitioner, 
Vs. 


CoMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITIONER’S OPENING BRIEF 


STATEMENT OF PLEADINGS AND FACTS 
SHOWING JURISDICTION 
This case comes before this Court upon petition for 
review of a decision of The Tax Court of the United 
States finding a deficiency of income taxes in the amount 
of $1,070.23 to be due from petitioner for the year 1940. 
The case was tried before The Tax Court on pleadings 
consisting of a petition (R. 3), an answer thereto (R. 19), 


and a stipulation of facts (R. 22). 


Notre: All italics are added unless otherwise noted. 
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The petition to The Tax Court was filed on April 20, 
1944 (R. 1). within 90 days after the mailing of the notice 
of deficiency (R. +). The Tax Court had jurisdiction under 
Sections 272 and 1101 of the Internal Revenue Code. 

The petition for review was filed on June 18, 1945, with- 
in three months after the decision of The Tax Court was 
rendered (R. 2). 

Petitioner’s income tax return for the vear 1940 was 
filed with the Colleetor of Internal Revenue for the First 
Collection District of California (R. 1, 20), located in the 
City and County of San Francisco, which is within the 
jurisdiction of this Court. This Court has jurisdiction 
under Sections J141 and J142 of the Internal Revenue 
Code. 


STATEMENT OF THE CASE 

This ease presents important issues relating to the in- 
come tax status of California community property ac- 
quired after July 29, 1927, in which the wite has “‘a 
present, equal and existing’? interest under California 
Civil Code Section 16la from the time such property 1s 
originally aequired by the husband and wife. 

The principal issue involved in the case is whether peti- 
tioner, a widow, is entitled to deduct one-half the loss 
sustained upon a sale of such property made while her 
husband’s estate is being administered; or whether the 
entire amount of the loss must be dedueted by the estate. 

The Tax Court held (five judges dissenting) that the 
entire amount of the loss must be dedueted by the estate 
CR. 30). 
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The Tax Court’s deeision was based upon the paradoxi- 
eal premise that the husband’s estate is the owner of the 
entire community property, since all of it is subject to 
administration, although the husband was the owner of 
only one-half the property during his lifetime. 

We contend that The Tax Court’s decision was in error 
because during administration of her lusband’s estate the 
widow continues to be the owner of one-half of sueh eom- 
munity property, as she was prior to her husband’s death. 
Consequently, during such period she is entitled to deduct 
one-half the losses from the sale thereof, as she was dur- 
ing her husband’s lifetime. Nothing happens upon her 
husband’s death that would divest her pre-existing owner- 
ship of one-half the property; on the contrary, such owner- 
ship becomes absolute, because the husband’s broad powers 
of management and control are eliminated by his death, 
and are replaced by the much more limited powers of his 
personal representative. If the husband, with the broad 
powers he had over all the community property, was the 
owner of only one-half of it, it surely must follow that his 
personal representative, with much less control, owns no 
greater share. 

Subordinate issues in the case are whether taxes upon 
community property acquired by petitioner and her hus- 
band after July 29, 1927, paid by the husband’s estate 
with funds constituting such property, are deduetible in 
their entirety by the husband’s estate, or one-half by the 
widow; and whether petitioner, who was co-exceutrix of 
the hushand’s estate, is taxable upon the full amount or 
only one-half of her executrix’ fee paid from funds con- 


stituting such property. These issues also were resolved 


+ 
against petitioner by The Tax Court, upon the same 


grounds as it relied upon in deciding the principal issue. 


The Facts. 

Petitioner and her husband, Roy N. Bishop, were mar- 
ried in 1907 and were residents of California continu- 
ously from the year 1909 te December 20, 1938, when Roy 
N. Bishop died (R. 28). 

Thereafter petitioner and Crocker First National Bank 
of San Francisco were appointed as executors of the will 
of Roy N. Bishop (R. 28). In the vear 1940, acting as such 
executors, they sold certain securities that had been ae- 
quired by petitioner and Roy N. Bishop between April 20, 
1931 and October 29, 1937 (R. 2S). These Seenrities con- 
stituted California community property of petitioner and 
Rov N. Bishop continuously from the time they were ae- 
quired until the time Roy N. Bishop died (R. 28); and 
none of them were acquired with funds aequired, or rep- 
resenting the proceeds of property acquired, prior to July 
29, 1927 (R.24). The net proceeds of sale of the securities 
were $33,686.77 less than the cost thereof (R. 23, 26, 28). 
The expenses of sale were paid from funds constituting 
California community property of petitioner and Rov N. 
sishop acquired after July 29, 1927 (R. 29). 

During the vear 1940, the estate of Rov N. Bishop paid 
transfer taxes of $461.48 on the sale of the above-men- 
tioned securities, and paid a tax of $54 on an automobile 
that constituted eommunity property of petitioner and Roy 
N. Bishop acquired after July 29, 1927 (R. 29). The funds 
from which these taxes were paid constituted community 
property of petitioner and Roy N. Bishop acquired after 
July 2 B927 (RK. 29). 
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During the vear 1940, the sum of $4 income tax was 
withheld at source on tax-free covenant bonds which con- 
stituted community property of petitioner and Roy N. 
Bishop acquired after July 29, 1927 (R. 9). 

During the year 1940, petitioner was paid $1,928.09 by 
the Estate of Rov N. Bishop, Deceased, as her executrix’ 
fee. The fee was paid from funds constituting community 
property of petitioner and Roy N. Bishop acquired after 
Waly 29, 1927 (R. 29). 

Petitioner deducted one-half of the loss on the sale of 
the above-mentioned securities and one-half of the above- 
mentioned taxes in computing her net income for 1940. 
Likewise, petitioner only included one-half of the execu- 
trix’ fee in her gross income. Consistently, petitioner 
included in her gross income one-half of the meome re- 
ceived by the estate of Roy N. Bishop from certain bank 
accounts and securities constituting community property 
of petitioner and Roy N. Bishop acquired after July 29, 
1927 (R. 29, 30). The Commissioner disallowed the de- 
duetions, eliminated from petitioner’s gross imcome one- 
half of the gross income received by the estate of Roy N. 
Bishop from such community property, and included the 
entire amount of the executrix’ fee in petitioner’s gross 
income (R. 30). 

If the issues in this case are determined in petitioner’s 
favor, petitioner is entitled to a refund for the year 1940 
arising out of a reduction in taxable amount (conceded by 
respondent, R. 29) of a dividend reecived by petitioner in 
0 trom Pace Lumber Company (R. 10, 21, 29); and 
jf this Court reverses the decision of The Tax Court the 
‘ause should be remanded to The Tax Court for deter- 


mination of the amount of the refund. 
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SPECIFICATION OF ERRORS 

(1) The Tax Court of the United States erred in de- 
ciding that the entire loss sustained upon the sale of 
certain stoeks by petitioner and Crocker First National 
Bank of San Francisco, as executors of the will of Roy 
N. Bishop, deceased, was deductible by the estate of Roy 
N. Bishop, deceased, in computing the net income of the 
estate for the vear 1940, and that petitioner was not en- 
titled to deduct one-half the loss. 

(2) The Tax Court of the United States erred in de- 
eiding that petitioner was taxable on the full amount, 
to-wit, $1,928.09, instead of one-half of the fee received 
by her in 1940 as executmx of the will of Roy N. Bishop. 

(3) The Tax Court of the United States erred in de- 
eiding that the entire amount of transfer taxes of $461.48 
paid by the estate of Roy N. Bishop, and a tax of $34 
paid by said estate on an automobile, were deductible in 
their entirety by the estate, and that petitioner was not 
entitled to deduct one-half thereof. 

(4) The Tax Court of the Umted States erred in de- 
eiding that the estate of Rov N. Bishop, deceased, was 
entitled to the full amount of a credit for $4 for income 
{ax withheld at source in 1940 on tax-free covenant bonds, 
and that petitioner was not entitled to one-half of sueh 
eredit. 

(9) The Tax Court of the United States erred in not 
determining that petitioner was entitled to a refund of 
Income tax in the amount of $1,198.63 for the year 1940, 


claimed in petitioner's petition to The Tax Court (R.11). 
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ARGUMENT 

The principal question involved in this ease, as previ- 
ously stated, is whether petitioner, a widow, is entitled to 
deduct one-half of the losses sustained on sales made dur- 
ing administration of her hushand’s estate, of stocks con- 
stituting California community property acquired after 
July 29, 1927; or whether the husband’s estate must deduct 
the entire amount of such losses. 

The Tax Court held (five judges dissenting) that the 
estate must deduct the entire amount of such losses, be- 
eause all of such property is subject to administration, 
and the estate, therefore, must be the owner of all the 
property. 

We contend that this decision was in error because the 
husband’s estate could not possibly be the owner, under 
California law, of a greater share of the community prop- 
ertv than was the husband. Petitioner was the owner of 
one-half of the property from the time it was aequired; 
her ownership was not divested by her husband’s death; 
and she was entitled to deduct one-half the losses, just 
as she would have been entitled to deduct them had the 
sales been made prior to her husband’s death. 


A. THE TAX COURT'S DECISION 

The majority opinion of The Tax Court coneedes that 
the precise question involved here has not Iitherto been 
decided by this Court, but states that this Court’s deeision 
m Commissioner v. Larson (C.C.A,. 9th, 1943), 13b F.2d 8, 
requires an answer contrary to petitioner’s contentions, 

The majority opinion says of the Larson case: 
“In that case the Court had under consideration a 
Washington statute substantially similar to the Cah- 
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fornia statute here involved and in its opinion reached 
the conelusion that because the entire estate was sub- 
ject to administration in the estate of the deceased 
husband, the income was ‘owned’ by the exeeutor or 
administrator and should be returned in its entirety 
by Eom.’’ Cie 30) 


The majority also relied, but to a lesser extent, upon 
Rosenberg v. Commissioner (G.0.A. 9th, 1940), Lis Fed 
910. The majority said of the Rosenberg case: 


“As we understand Commissioner v. Larson, supra, 
and Rosenberg v. Commissioner, 115 F.2d 910, which 
latter case was also deeided by the 9th Cireuit, the 
income from community property during the period 
of the administration is taxable in its entirety to the 
executor or administrator and one-half of it may not 
be returned by the surviving spouse.’’ (R. 31) 


These two cases form the entire basis for the decision of 
the majority. 

Neither the Larson case nor the Rosenberg case is m 
any way inconsistent with petitioner’s position in the in- 
Stant case. 


r 


The Larson case held, as The Tax Court majority opin- 
ion stated, that all income from Washington community 
property is taxable to the husband’s estate while the estate 
is being administered. The Court so decided because it 
found that in Washington title to all the community prop- 
erty passes to the husband’s personal representative. The 
Larson case is authority, therefore, for the proposition 
that taxabiltyv follows ownership, whieh is the point we 
maintam in this case. But the Larson case determined that 


in Washington the husband's estate is the owner of all the 
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community property; it did not determine that in Cali- 
fornia the estate is the owner of all the community prop- 
erty. In Washington, as in California, the wife is the 
owner of one-half the community property during the 
husband’s lifetime. Poe v. Seaborn (1930), 282 U.S. 101. 
There is, however, a vital difference between Washington 
law and California law as respects title to the community 
personal property after the husband’s death. Under Wash- 
ington law, as this Court took pains to point out in the 
Larson case, title to all the community personal prop- 
erty passes to the husband’s personal representative. 
Devereaur +, Anderson (1928), 146 Wash. 657, 264 
Pac. 422. In contrast, the California statutes expressly 
provide that upon the husband’s death, the wife’s half of 
the community property “‘belongs’’ to her. (See. 201, Cal. 
Probate Code.) This provision is not found in the Wash- 
ington statutes. The Washington statutes are therefore 
vitally different from the California statutes in the re- 
spects controlling in this ease. As Judge Opper said in 
his concurring opinion in Lstate of James I’. Waters 

(1944), 3 T.C. 407: 
ce * * And unlike Commissioner v. Larson this 
proceeding deals with a California. statute which 
grants to the executor only possession of the con- 
munity property, as distinguished from Washington, 
where ‘title to the personal property vests in the 


BY 


executor or administrator. 


It follows that the Larson case is not controlling here, 
nor is it inconsistent with petitioner’s position; on the 
contrary, the principle upon which it was based, that 
taxability follows ownership, is the identical principle for 


which we are contending. 


10 

The Rosenberg case is likewise not in point: it held only 
that all of the income from community property acquired 
prior to July 29, 1927, as to which the wife had only an 
expectancy during the husband ’s lifetime, is taxable to the 
husband’s personal representative after his death, as it 
was taxable to the husband before then. The decision is 
authority for the proposition that pre-1927 community 
property has the same tax status after the husband's 
death as it has before that time, which is in no way incon- 
sistent with our position that post-1927 community prop- 
erty also has the same status after the husband’s death 
as it had before. 

It must also be emphasized that both the Rosenberg 
and Larson cases involve the taxabilitvy of income, while 
in the present case the primary issue is the deductibility 
of losses. Whatever conclusion might be reached on the 
ownership of the come from the property during admin- 
istration, the issue in this ease is the ownership of the 
property itself. No one ean sustain a loss on property 
except the person who owns the property. Onee it is 
established that the wife’s ownership of one-half the 
post-1927 community property continues during adminis- 
tration of her hushand’s estate, the conelusion necessarily 
follows that any Joss on the sale of that one-half interest 


must be her loss. 


The dissenting opinion. 

Judge van Fossan, who presided at the hearing before 
The Tax Conrt, filed a dissenting opimon, coneurred in 
by Judges Mellott. Arnold, Disney and Opper (R. 82). 


Judge van Fossan's dissenting opiion points out that 


ll 

the Larson and Rosenberg eases are not controlling for 
the reasons we have stated above; it concludes that, un- 
der Calitorma law, it is inescapable that the wife is the 
owner of one-half the community property after her lus- 
band’s death, as she was before, and that she is therefore 
entitled to deduct one-half the losses sustained upon its 
sale. 

The conclusion reached by the dissenting opinion is 
based upon a careful and accurate statement of California 
law; and we submit that the reasoning of the dissenting 
opinion is entirely sound. We will not stop here, how- 
ever, to analyze the opinion, since its arguments largely 
parallel those made in this brief. 


B. THE TEST OF TAXABILITY IS OWNERSHIP 

The majority of The Tax Court seemingly recognized 
that the question of ownership of property determines 
who shall deduct losses sustained upon its sale, although 
the majority was in error, we contend, in determining 
that the estate was the owner of the entire property. 

For two reasons, however, we wish to place partienlar 
emphasis upon the point that the test is ownership, and 
not control over the property. The first reason is that 
the error of The Tax Court is not conchisively established 
without proof that ownership, and not control, is the test 
applied by the income tax laws to determine who. shall 
return income from property and who shall deduct losses 
sustained upon its sale. The second reason is that own- 
ership is of peculiar significance in this case because the 
primary question is who shall deduct a loss, not who shall 


return income. 
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As Judge van Fossan stated in his dissenting opinion 
in this case, 

“Tf anything is basie in income tax law, it is that 
ownership of property determines the taxability of in- 
come earned by or derived from it. Blair v. Com- 
missioner, 300 U.S. 5; Helvering v. Clifford, 309 U.S. 
Sal.’’ (ave D8) 


This doctrine was succinctly stated in Poe v. Seaborn 
(1930), 282 U.S. 101, which held that the wife is taxable 
upon one-half the income from Washington community 
property: 

‘The ease requires us to construe sections 210(a) 
and 211(a) of the Revenne Act of 1926 (U.S.C. App., 
Tit. 26, Sees. 951 and 952), and apply them, ag aor 
strned, to the interests of husband and wife in eom- 
munity property under the law of Washington. These 
sections lay a tax upon the net income of every indi- 
vidual! The Act goes no farther, and furnishes no 
other standard or definition of what constitutes an 
individual’s income. The use of the word ‘of’ denotes 
ownership, It would be a strained construction which, 
in the absenee of further definition by Congress, 
should impute a broader significance to the phrase.’’ 


The language has been the same in each Act sinee that of 
February 24, 1919 (40 Stat. 1057).”’ 


The decision in Poe v. Seaborn is of particular signifi- 
‘ance here, because the question before the Court was 
whether the husband’s powers of control over all the 
Washington community property (virtually identical with 
the husband’s powers over all the California community 


property) made all the income from Washington commu- 


13 
ity property taxable to the hushand; or whether the 
wife’s ownership of one-half the community property 
made one-half the income taxable to her. 

The provisions of the Internal Revenue Code in effect 
in 1940, the year involved here, were identical with the 
parallel provisions of the Revenue Act of 1926, which was 
eonstrued in Poe v. Seaborn. Section 11 of the Internal 
tevenue Code provides in part that ‘‘There shall be levied, 
collected, and paid for each taxable year upon the net 
income of every individual a normal tax ...’’ ete. Section 
12(b), providing for a surtax, contains similar language. 
Section 23(e) provides in part that ‘In computing net in- 
eome there shall be allowed as deductions: (e) * * * Inthe 
ease of an individual, losses sustaimed during the taxable 


~?*”, section 161 provides that ‘‘The tames im- 


year 
posed by this chapter upon individuals shall apply to the 
income of estates or of any kind of property held in 


t * * *7?. Section 162 provides that ‘‘The net income 


trus 
of the estate shall be computed in the same manner and 
on the same basis as in the case of an individual * * *’’. 

Thus the Internal Revenue Code applies the same test, 
to-wit, ownership, as did the Revenue Act of 1926, con- 
strued in Poe v. Seaborn. 

So far as losses are coneerned, it is axiomatic that a 
loss is sustained, and hence deductible, only by the owner 
of the property involved. Anderson v. Wilson (1983), 289 
ee. 20. 

The test of ownership applies in full force to California 
community property. It was held in Jalcolm v. United 
Deares (1931), 282 U.S. 792, that one-half thé méome from 


California community property acquired after July 29, 
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1927, is taxable to the wife during the husband’s lfetime. 
Thus, taxability in this instance, as in others,. depends 
upon ownership; and the extensive powers of management 
and control by the husband over all the community prop- 
erty, which apply equally to pre-1927 and post-1927 com- 
munity property, are not sufficient to make the husband 
the owner of the wife’s half of the post-1927 community 
property during lis lifetime. 

Moreover, the test of ownership is of particular sigmfi- 
cance because the principal issue involved here is whether 
petitioner is entitled to deduct one-half of a loss ineurred 
from the sale during administration of community prop- 
erty acquired after July 29, 1927. The question of control 
over property upon which a loss has been sustained is not 
important in determining who sustained the loss, regard- 
less of whether it might be important in determining who 
shall return the ircome from property. Only the owner of 
the property sustains the loss; and only the owner is per- 
mitted to deduet it. 

Finally, our contention that ownership is the test is 
sustained by Commissioner v. Larson, supra, in which the 
Court stated: 

‘Petitioner contends that ‘ownership’ is again the 
test to be used in solving the question, while respond- 
ent contends that the test is ‘receipt and control dur- 
ing administration not ultimate beneficial inter- 
est? We think the test of ownership ts appli- 
cable here (131 Fd at 96, 87).”’ 


* * * 


*% + & 
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C. DURING THE PERIOD OF ADMINISTRATION OF HER HUS- 
BAND'S ESTATE THE WIFE IS THE OWNER OF ONE-HALF 
THE COMMUNITY PROPERTY ACQUIRED AFTER JULY 29, 
1927 


Srauls 29, 1927, California Civil Code Section 1618 
became effective. It provides as follows: 

“S$16la. The respeetive interests of the husband 
and wife in community property during continuance 
of the marriage relation are present, existing and 
equal interests under the management and control of 
the husband as is provided in sections 172 and 172a of 
the Civil Code. This section shall be construed as de- 
fining the respective interests and rights of husband 
and wife in the community property.”’ 


Notwithstanding the husband’s powers of management 
and control conferred by Sections 172 and 172a of the 
Civil Code, and expressly reserved to him by Section 161a, 
the latter section confers ownership of one-half the com- 
munity property upon the wife at the time of its aequi- 
sition. Consequently, one-half the income from such prop- 
erty is taxable to her during the hushand’s lifetime. 
macoum «. U. S. (1931), 282 U.S. 792; Poe sa. Seabom 
30), 282 U.S: 101. 

Furthermore, the wife is so far the owner of her one- 
half that it cannot be included in her husband’s gross 
estate for the purposes of the estate tax prior to the 
effective date of the Revenne Act of 1942. U.S. v. Good- 
ome, (tL 9, 1938), 99 Fed.(2d) 523; Savemson x. 
Welah (1958), 23 Ped. Supp. 271, 40 Fed. Snpp. 1014, 
maimed (CCA. 9, 1943), 1388 Fed.(2d) 417. 


Upon the husband’s death the wife’s one-half of such 
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property belongs to her under Section 201 of the Probate 
Code, which provides as follows: 

‘S201. Suecession, Upon the death of either hus- 
band or wife, one-half of the community property 
belongs to the surviving spouse; the other half is 
subject to the testamentary disposition of the de- 
eedent, and in the absence thereof goes to the sur- 
viving spouse, subject to the provisions of sections 
202 and 208 of tine code,”’ 


There is nothing im these code sections, nor im any 
other law of Cahfornia, to justify the conelusion that the 
wife ceases, upon her husband’s death, to be the owner 
of a property interest which she had during lis lfetime. 
The only effect of the hushband’s death on the wife’s one- 
half of such community property is to make her owner- 
ship of it absolute. The husband’s powers of management 
and control are swept away; and the only restrictions left 
upon the wife’s ownership are those attributable to the 
limited powers of her husband’s personal representative, 
to-wit, the power to take possession of the property and 
to apply it to the extent necessary to pay debts, under 
Section 202 of the Probate Code, which provides in part 
as follows: 

“S202. Community property passing from the eon- 
trol of the husband, either by reason of his death 
or by virtue of testamentary disposition by the wife, 
is subject to his debts and to administration and dis- 


posal under the provisions of Division TE of this 


eiciaa ©, = a’ 


These powers were possessed by the husband durmg 


his lifetime, and they were not sufficient even when com- 


wi 
bined with Ins broad powers of management and control 
to make Inm the owner of her half. During his lifetime 
he could sell, invest and reinvest the entire community 
property and dispose of it in any other way he saw fit, 
except that he could not make a gift of it without the 
wife’s consent (Cal. Civil Code, Sec. 172). These rights 
disappear upon his death. If the husband, with sueh 
broad powers, was not the owner of the wife’s half dur- 
ing his hfetime, how then can his estate become the owner 
of it when the powers of his personal representatives are 
so much more hmited? In Poe v. Seaborn, supra, the 
United States Supreme Court pointed out in respect to 
Washington community property that ‘‘The law’s investi- 
ture of the husband with broad powers, by no means 
negatives the wife’s present interest as a co-owner’’. It is 
inconceivable, then, that the narrow powers of the hus- 
band’s personal representative could ‘‘negative the wife’s 
present interest as a co-owner’’, 

This analysis of the effect of the husband’s death on 
the wife’s interest was confirmed by Sampson v. Welch, 
supra, holding that the wife’s half of the commumity 
property acquired after 1927 is not part of the husband’s 
gross estate for estate tax purposes. In the Sampson 
ease the court stated: 


‘The wife’s interest under section 161a exists dur- 
ing her husband’s lifetime. His death merely lifts 
the restrictive limitations to which if was subject 
under sections 172 and 172a, except in so far as 
section 202 subjects it to lis debts. On his death, 
the property interest belongs to the wife, not to the 
hnshand’s estate. Consequently, it cannot be meladed 
in his gross estate in computing estate taxes.’’? (23 
Ped. Supp. at 281) 
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It is perhaps important to note that the Commissioner’s 
position, like that of The Tax Court, is based entirely 
upon the Rosenberg and Larson cases. Prior to the time 
these cases were decided the Commissioner ruled im 
G. C. M. 20472, 1938-2 C. B. 158, that ownership of 6ne 
half the post-1927 community property is vested in the 
widow during the period of administration, and that 
accordingly one-half of any gain or loss realized on the 
sale thereof during such period should be treated as gain 
or loss of the widow. Petitioner’s arguments are well 
expressed by the Commissioner himself in G.C.M. 20472, 
which stated as follows: 

‘Although the community property of the widow 
is subject to community debts and is under the con- 
trol of the probate court pending satisfaction of such 
debts, this does not appear to constitute an impor- 
tant variation in the status existing prior to the death 
of the husband. <At all times prior to the death of the 
husband the community property was subject to the 
debts of the community and was subject to control 
and disposition by the hushand. Yet. during that time 
one-half the income from the community property 
was regarded as taxable to the wife. Upon the death 
of the husband, title to one-half of the property re- 
mains in the widow, the property remains subject to 
community debts as it was prior to the death of the 
husband, and the control over the property by the 
probate court appears to be no greater than that pre- 
viously exercised by the husband. <Aecordingly, there 
appears no compelling reason for a change of the 
status of the community property for purposes. of 
Federal income tax.’’ 


In GM. 2s 


reversed lis original position as stated in G.C.M. 20472; 


L. ROB. 1943-16-LlI51L7, the Commissioner 


b) 
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and a study of the later ruling indicates clearly that the 
reversal was based entirely upon his interpretation of the 
Rosenberg and Larson cases. 

As we have pointed out, the Rosenberg and Larson 
eases involved issues entirely distinct from the issue in- 
volved here, and we submit that the irresistible logie of 
the situation compels the conelusion that the widow re- 
mains the owner of one-half the California community 
property after the husband’s death, as she was before, 
and that consequently she is entitled to deduct one-half 
the losses on the sale of such property after the husband’s 
death, as she was before. 


Subordinate issues. 

Petitioner’s position on the subordinate issues rests 
upon the same grounds as does her position on the prin- 
cipal issue. Since the taxes involved were paid on prop- 
erty of which she was the owner of one-half, and were 
paid with funds of which she was the owner of one-half, 
it follows that she is entitled to deduct one-half the pavy- 
ments. Sinee she was already the owner of one-half of 
the funds with which the executrix’ fee was paid, only 


the other one-half constituted income to her. 
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CONCLUSION 

The principal question to be decided in this ease 1s 
whether the widow is entitled to deduct one-half the loss 
on the sale of post-1927 community property during ad- 
ministration of her husband’s estate. 

We contend that she is entitled to deduct one-half the 
loss beeause she was the owner of one-half the property, 
and because a loss on the sale of property 1s sustained 
by the owner of that property and by no one else. 

We say that there is no legal basis for the theory that 
the ownership of one-half the community property, vested 
in the wife both before and after the period of adminis- 
tration, departs from her at the beginning of that period 
and reverts to her at the end of it. 

We say also that the executor’s control of the commu- 
nity property is no greater, but actually less, than the 
husband’s control; that the hahility of the property to - 
debts during administration is merely a continuance of its 
hability to debts during the hushand’s lifetime; and that 
since these characteristies of the property do not pre- 
vent recognition of the wife’s one-half interest for tax 
purposes during the husband’s lifetime, neither should 
they do so after his death. 

The Rosenberg case does not support The Tax Court’s 
decision because it involved pre-1927 Calhforma community 
property, as to which the wife admittedly had no owner- 
ship prior to her hushand’s death; the present case in- 
volves post-1927 Calfornia community property, as to 
which the wife is the owner of a one-half interest from 


the time of its acquisition. 
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The Larson ease does not support The Tax Court’s 
decision because it involved Washington community per- 
sonal property, title to which during administration is 
vested in the executor. The California law does not vest 
the executor with title to the wife’s interest in post-1927 
eommunity property during administration. 

Moreover, the Rosenberg and Larson cases both in- 
volved income from community property, whereas here we 
are concerned with losses. Whatever might be said as to 
ownership of the income received by the exeentor during 
administration, the property itself unquestionably con- 
tinues to be owned one-half bv the wife; there is nothing 
in the law to justify the assumption that what is vested 
in her before and after the period of administration is 
not hers during that period. 

Sinee the wife continues to be the owner of one-half 
the property durmg administration, no one but she can be 
entitled to deduct a loss sustained on the sale of such 
one-half during that period. To allow the loss to the estate 
isto permit it to reduce its tax hability by a loss it has 
not suffered. 


San Francisco, Cahfornia, 
September 14, 1945. 


THeopore RK. MrEyeEr, 


Rospert HW. Wauker, 
111 Sutter Street, 
San Franciseo 4, California, 


Attorneys for Petitioner. 


